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Building a sustainable environment is a major challenge for society. It places 
responsibilities upon private sector developers and their advisers as well as upon 
public sector managers and regulators. One of these responsibilities is to conserve 
energy – whatever its source – in the construction, operation and use of buildings. 
One way of doing so is through the formulation of appropriate building standards. 
This paper considers the nature of building standards in this context; how they may 
be structured; and how they may be enforced. It uses examples from England in the 
United Kingdom and Victoria in Australia to demonstrate how building standards may 
be formulated and enforced so as to achieve energy conservation in buildings. 
 
Introduction 
(1) The problem 
Sustainable development is essentially a simple concept. But it is difficult to apply in 
particular sets of circumstances. And it is difficult – perhaps impossible – to enforce 
directly through the legal system because sustainable development is essentially the 
outcome of a complex set of interlinked processes in particular sets of 
circumstances. In other words a prediction of a consequence rather than a reaction 
to what has occurred. When this is translated to the sustainability of the built 
environment, it has been suggested that an appropriate legal framework depends 
upon a range of approaches: 
 
 building specific criteria; 
 site specific criteria; 
 criteria for controlling urban development in the relevant area; 
 strategic criteria for managing the natural resources of the community such as 
land, forestry, flora, fauna, minerals, water and energy.1 
 
In strictly legal terms these are building standards, local environmental standards, 
land use planning and resource-wide strategic planning. Sustainability involves at 
least the coherent integration of these four approaches. This analysis concentrates 
upon building specific criteria – traditionally building regulations -  as one of the 
mechanisms for energy conservation in the context of a sustainable built 
environment.2 
 
The achievement of a sustainable built environment necessarily involves a number of 
potentially conflicting values and expectations: for example, those of the community 
                                                 
*This is the complete version of a presentation given at the 2nd CIB International Conference on Smart 
and Sustainable Built Environments in Shanghai in China on 16 November 2006. 
1 DE Fisher, “Sustainability, the built environment and the legal system” in J Yang, PS Brandon and 
AC Sidwell (eds), Smart and Sustainable Built Environments (Blackwell, Oxford, 2005) p 248 
2 See also DE Fisher, “Attributing legal responsibility for building standards” (2004) 29 Open House 
International 61 to 67 
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about the quality of the global and the local environment; those of the owner of the 
building about its functions and attributes; those of the architect responsible for its 
design; those of governments responsible for economic development as well as for 
principled urban planning. Some of these are matters of private or individual concern 
while others are of public interest. From the legal perspective these values and 
expectations emerge as rights of individuals as human beings or as citizens, their 
reciprocal duties and responsibilities, together with the duties and responsibilities of 
public sector regulators and operators as well as their associated powers and 
privileges. Sustainability – including the sustainable built environment – raises issues 
of global as well as local concern. For example, the quantity of greenhouse gases 
emitted as a consequence of the construction and use of a building has become as 
important as its structural stability. International, national and local legal 
arrangements provide guidance – often binding requirements – for solving these 
issues. If such a system is to be effective in the sense of legally enforceable, then 
appropriately structured legal frameworks need to be created and implemented. 
What might a set of legally enforceable building standards for energy conservation in 
buildings look like? 
 
 
(2) The origins of sustainability 
Sustainable development appears formally as an element of the international legal 
system in the Rio Declaration 19923. While the declaration recognises in principle 3 
the right to development, it is not taken to be an uncontrolled right. Principle I places 
human beings at the centre of concerns for sustainable development. The use of the 
adjective sustainable effectively limits the exercise of the right to development so that 
its exercise equitably meets the developmental and environmental needs of present 
and future generations. According to principle 4, in order to achieve sustainable 
development, environmental protection constitutes an integral part of the 
development process. In essence these statements in the Rio Declaration 1992 – the 
foundation of sustainable development – bring together what have been described as 
the three principles of ecological justice: intragenerational justice, intergenerational 
justice and interspecies justice4.  
 
These three principles are not, however merely statements of principle in an 
international context such as the Rio Declaration 1992. They are reflected in the 
restrictions undertaken by States on ratification of international or regional 
agreements or, in the case of members of the European Union, as a result of their 
membership of the Union. For example, article 4 (1)(f) of the United Nations 
Convention on Climate Change 1992 requires States that are parties to take climate 
change considerations into account in their relevant social, economic and 
environmental policies and actions. More specifically, article 3(1) of the Kyoto 
Protocol 1997 to this convention requires a group of States to ensure that individually 
or jointly their aggregate anthropogenic carbon dioxide equivalent emissions of listed 
greenhouse gases do not exceed their assigned amounts. Even more directly 
relevant, member States of the European Union are required by article 4(1) of the 
Directive on the Energy Performance of Buildings 2002 to take the necessary 
measures to ensure that minimum energy performance requirements for buildings 
                                                 
3 Declaration of the United Nations Conference on Environment and Development 1992. For text see 
(1992) 31 International Legal Materials 874. 
4 See Klaus Bosselmann “Ecological Justice and Law” in B.J.Richardson and S.Wood (eds) 
Environmental Law for Sustainability: a Reader (Hart Publishing. Oxford Portland 2006), pp 150 to 
152. 
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are set in accordance with a prescribed methodology. The right to development 
recognised by the Rio Declaration 1992 is subject to restrictions such as these. 
 
What is the nature of the right to development? It is a matter of some controversy. 
But for present purposes it assumes the form of a human right. Indeed, a resolution 
of the General Assembly of the United Nations has noted that: 
“The essence of the right to development is the principle that the human 
person is the central subject of development and that the right to life includes 
within it existence in human dignity with the minimum necessities of life.”5 
Thus, when the right to development is realised in a national legal system, it 
becomes a human right to life of a certain quality. This reinforces the relationship 
between human beings and sustainable development for the purposes of the Rio 
Declaration 1992. In particular, principle I states, as we have seen, that human 
beings are at the centre of concerns for sustainable development. Principle I goes on 
to state even more forcefully that human beings are entitled to a healthy and 
productive life in harmony with nature. Whether this is a statement of law, of 
aspiration or of morality, it is given the function of an entitlement and the subject 
matter of this function is the relationship between human beings and nature. So, 
while the right to development is a human right, the quality of the environment is one 
way of realising it.  
 
The quality of life enjoyed by human beings is a reflection not only of the environment 
at large but also of the built environment in which they have their existence. This 
relationship recognised by the Rio Declaration 1992 was taken further in chapter 7 of 
Agenda 216. This chapter explained how States should go about promoting 
sustainable human settlement development.  In particular it was recognised that: 
“In industrialised countries, the consumption patterns of cities are severely 
stressing the global ecosystem, while settlements in the developing world 
need more raw material, energy, and economic development simply to 
overcome basic economic and social problems.”7 
In other words, this means bringing together the three principles of ecological justice 
already referred to. This is a major challenge not only for the way in which the built 
environment is managed but also for the legal arrangements according to which is 
managed. 
 
Agenda 21 described in some detail how to promote sustainable human settlement 
development. The ways for doing so include: 
 provision of adequate shelter; 
 sustainable land use planning; 
 integrated provision of environmental infrastructure; 
 sustainable energy and transport systems. 
Particularly relevant for present purposes is the promotion of sustainable construction 
industry activities. The details are set out in the Appendix. For present purposes, 
however, the most important activity is the adoption of standards and other regulatory 
measures which promote the increased use of energy–efficient designs and 
technologies and sustainable utilisation of natural resources in an economically and 
environmentally appropriate way. In other words, this invites the involvement of the 
                                                 
5 United Nationals General Assembly Resolution No. 55/108 of 13 March 2001, paragraph 3 (a). 
6 Agenda 21 is the action plan put together by the United Nations Conference on Environment and 
Development in 1992. It comprises a set of objectives, activities and means of implementation of the 
outcomes intended by the Conference. For text see SP Johnson (1993) The Earth Summit: the United 
Nations Conference on Environment and Development (UNCED). (Graham & Trotman / Martinus 
Nijhoff, London 1993). 
7 See note 4: S.P. Johnson, p181 
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legal system in ensuring a sustainable built environment. It is against this background 
that these questions are addressed. What is the concept of a sustainable built 
environment for the purposes of a legal system? How can a legal system ensure a 
sustainable built environment? 
 
 
Formulating standards for the built environment 
(1) The concept 
The focus of the concept of sustainability of the built environment seems to be an 
architectural structure whose construction and use over its lifetime satisfy the 
condition of sustainability. But this is the challenge: how to satisfy the condition of 
sustainability. In general terms sustainability discloses three aspects: economic, 
environmental and social. Sustainability of the built environment is no doubt 
intrinsically different from sustainability of the natural environment. The expectation of 
sustainability is that the element of the environment in question will remain, where 
possible, available for use over an indefinite period. However, on the other hand, it is 
unlikely that an element of the built environment will remain available for use 
indefinitely. In other words an architectural structure is unlikely at some stage to be 
able to perform the function for which it was originally intended.  
 
In any event, to satisfy the condition of sustainability appears to introduce a number 
of perspectives. Some are environmental; others relate to land use planning and land 
use control; a number are social and cultural; and several are about design and 
building or architectural standards. Needless to say, each of these perspectives is no 
doubt linked to the others. While all of these perspectives are important, the critical 
issue for present purposes is how such standards may be created and enforced from 
the perspective of the legal system. This analysis thus seeks to analyse how the law 
can ensure sustainability in terms of: 
 the design of the building; 
 the materials used in the construction of the building; 
 the use of energy and water during the construction;  
 and particularly the use of energy and water during the operational life of 
the building. 
 
Whether a building is sustainable in this sense depends upon a number of variable 
factors. These include whether the building will be constructed in the optimal position 
from the point of view of its specific location and its wider environment; whether the 
materials for its construction will be the most appropriate having regard to climate; 
what sources of energy will be used in the building; whether the appliances for use in 
the building will be energy and water efficient; whether the arrangements for heating, 
cooling and ventilating the building use as little energy and water as possible. Some 
of these are able to be regulated by the legal system independently of building 
standards: for example through land use planning, land use control, environmental 
impact assessment and production standards for appliances. Clearly, therefore, 
design and construction standards for architectural structures play only a part in 
ensuring a sustainable built environment.  
 
(2) The function of the law 
It has already been noted that Agenda 21 contemplated the adoption of “standards 
and other regulatory measures” as a method for achieving a sustainable built 
environment. What are standards and what are regulatory measures? None of these 
words has one, simple and clear meaning. For present purposes it is suggested that 
a standard is a measure by which quality is judged. Regulation for present purposes 
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is a function which involves the creation of rules or requirements. The difference is 
this. A standard is a measure of quality while regulation is the formulation of a 
measure of quality. A standard exists as a result of the performance of a function and 
regulation is the performance of this function that leads to the creation of a standard. 
In legal terms these two concepts are quite distinct. One of the functions of a legal 
system is to create or acknowledge the existence of standards and to enforce them. 
Another function of a legal system is to confer power upon an institution to create 
standards in particular sets of circumstances. A standard is of general application 
while a requirement imposed as a result of the exercise of a power to regulate 
applies in particular circumstances.  
 
What is the relevance of this for establishing a sustainable built environment? If it is 
possible to identify in specific and practical terms the standards necessary to achieve 
a sustainable structure, then these standards will be enacted as a matter of law and 
applied directly. If this is not possible or at least not possible in all circumstances, 
then the structure is designed and built in accordance with the requirements set by 
the designer and builder or by an institution empowered to do so by the legal system. 
In this case the standards are either voluntary or mandatory but in either case 
accepted or imposed in particular sets of circumstances.  
 
The question then becomes how to identify the standards in individual set of 
circumstances. They may be stated in legal instruments or imposed by reference to 
the achievement of an objective. In this case the objective to be achieved would be a 
structure that is sustainable in the sense under discussion. If this is the approach, 
then the sustainability of the structure becomes a prediction for the future on the part 
of those setting the standards. On the other hand, if the law directly sets the 
standards, then it is assumed as a matter of policy that the application of these 
standards will achieve the objective of a sustainable structure. Whether it does so or 
not is not the issue. Application and enforcement of the standards set by law 
comprise the legal obligation whether or not this achieves the intended objective. In 
practice, a system that incorporates all of these approaches in different ways has 
evolved over the years. The result is thus a system that is complex, confusing and 
difficult to understand and apply. 
 
(3) A range of standards 
One or two hypothetical examples may help to highlight the challenges for the legal 
system. It is assumed that the purpose of these arrangements is to ensure that 
energy and water are used sustainably within the building. One example is a 
standard in this form: 
The amount of energy and water consumed in a building must not exceed the 
maximum quantity stated in the relevant table. 
There will then follow a table or tables that set out in tabular form the criteria 
according to which the maximum is determined. These are likely to be the use of the 
building, the internal space of the building, the number of users of the building and 
the intensity of use. A maximum amount of energy and of water will be stated for 
each category. The table or tables are likely to be sufficiently extensive to cope with 
the potentially large number of categories that the table needs to deal with. An 
example would be a residential building of a certain specified internal space occupied 
permanently by four persons. It would be possible, accordingly, to determine the 
maximum amount of energy and water to be consumed within the building in 
accordance with these criteria. This is a standard that must be applied. It is, in 
addition, an ongoing obligation. 
 
A second example is this: 
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A building must be designed and constructed so that the amount of energy and 
of water consumed in the building does not exceed the maximum quantity 
stated in the relevant table.  
The standard is the same as in the first example. But the nature of the obligation is 
quite different. In the first example, the obligation is upon the consumer. In the 
second example, the obligation is upon the designer and constructor of the building. 
In this case the compliance with the standard is an obligation placed upon those 
responsible for the design and construction of the building at that stage. It is not an 
ongoing obligation. The assumption is that, if the building is designed and 
constructed according to this standard, the amount of energy and water consumed 
will be acceptable. 
 
A third example is this: 
The amount of energy and water consumed in a building must not exceed a 
quantity of energy and of water the use of which cannot be sustained over a 
period of 40 years.  
In this case, again, the obligation is on the consumer. But in this case the amount is 
not stated quantitatively but by reference to a test of sustainable use. This would be 
difficult to achieve in any event but particularly if the obligation is placed upon the 
consumer. A fourth example is this: 
A building must be designed and constructed so that the amount of energy and 
of water consumed in the building does not exceed the quantity of energy and 
of water the use of which cannot be sustained over a period of 40 years. 
In this case the obligation is upon the designer and the constructor of the building 
and the criterion is sustainability of use.  
 
It would be possible, where the criterion is sustainable use, for appropriate criteria to 
be included so as to provide guidance on how sustainable use can be determined. 
These criteria may reflect those in the tables in the earlier examples: for instance, the 
use of the building, the internal space of the building, and the intensity of use by the 
users. The criteria however might be extended so as to include the type and number 
of appliances to be used in the building, the location of the building in relation to other 
buildings and the sources of energy and water to be used in the building. 
 
(4) The enforcement of a legal obligation 
These examples highlight the importance of how a standard and hence a legal 
obligation is structured. A number of issues arise: 
 upon whom is the obligation to be placed; 
 is the substance of the obligation quantitative or qualitative; 
 is the quantity determined by reference to a stated amount or the 
achievement of an objective; 
 what are the arrangements for enforcement of the standard. 
It is the capacity of the standard to be enforced that is ultimately the most important 
issue for the legal system. The obligation may be imposed upon the designer, the 
constructor, the owner, the occupier, an inspector, the supplier of the electricity or the 
water, the consumer of the electricity or the water, or perhaps even someone else.  
The answer to this question will reflect the nature of the enforcement arrangements. 
This ultimately determines where liability lies if there is a failure to comply. Similarly 
these factors influence the type of remedy for non-compliance.  
 
What are the possible remedies? Is it a criminal prosecution, a civil action, an 
administrative order or merely a declaration of non-compliance or invalidity. Is it an 
action of damages against the designer, the builder, the inspector or some other 
person if the person seeking the remedy has suffered damage of one kind or 
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another. If it is an administrative remedy, does it require that the building be 
redesigned or reconstructed in whole or in part; does it require the use of a particular 
source of energy or water to be discontinued or reduced; or does it require the 
intensity of use of the building to be reduced? All of these are fundamental questions 
of policy. However, they are issues that go to the heart of a regime of compliance 
and one of consequential liability for non-compliance. The options are considerable 
and the way in which the obligation to achieve a sustainable built environment is 
structured reflects the way in which these questions of enforcement are resolved. 
 
(5) Summary 
In summary form, the achievement of a sustainable built environment depends upon 
a whole range of issues and one of these is the way in which building standards are 
structured and enforced. Fundamentally the sustainability of an architectural structure 
is a matter of prediction either in general terms or in a particular set of circumstances. 
If it can be predicted in general terms, then the law may be able to create standards 
that are of general application. If not or if such an approach is too restrictive and 
stifles creativity and innovation, then an approach based upon the prediction of an 
outcome in particular sets of circumstances may be desirable. In this case it is the 
responsibility of the designer and the constructor to ensure that the building is 
sustainable. The first alternative simply places a responsibility upon the designer and 
the builder to ensure that the building complies with the standards. The difference 
may be subtle but it is important. It becomes thus a question of uniformity of 
standards on the one hand or flexibility of standards on the other hand. In legal terms 
it is a question of specificity or discretion. In substantive terms it is a question of 
quantitative standards or qualitative standards. These different approaches affect the 
mechanisms for ensuring compliance and the nature of any liability for non-
compliance. Ultimately these issues are resolved in accordance with the way the 
legal obligation creating or acknowledging the standards is formulated and 
structured. 
 
The nature of building standards 
(1) The purpose of standards 
Building standards have been introduced over the years to achieve different 
purposes. Originally these purposes were to a large extent limited to public health 
and safety. For example, to ensure that the building would not collapse or fall down 
and to ensure that the building was not a health hazard. These purposes have been 
extended to include such matters as the comfort and amenity of those enjoying the 
facility and now to include the more complicated purpose of ensuring the sustainable 
use of the building in the widest sense. First, the law must ensure that the purpose of 
the standards or their subject matter is sufficient clear that the standards themselves 
fall within the scope of the law. Second, the law must ensure that the way in which 
the standards are structured enables their enforcement by the executive branch of 
government and ultimately by the judicial branch. The complexity of the purposes to 
be achieved by these regulations and the scope of their subject matter has provided 
over the years an opportunity for the legal system to provide a range of mechanisms 
for doing so.  
 
(2) The types of standards 
While the generic expression is building standards, these standards assume a variety 
of forms which may be either directly or more indirectly applied. These include, for 
example: 
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 descriptive standards; 
 prescriptive standards; 
 performance standards; 
 functional requirements; 
 outcome requirements; 
 specifications. 
These are often complemented by statements explaining how to comply with these 
standards. For example: 
 statements of principle; 
 statements of best practice; 
 codes of practice; 
 statements of deemed compliance; 
 statements of acceptable solutions. 
As the terminology becomes more complicated, the precise meaning of these 
expressions is not at all clear. These uncertainties are compounded because of the 
incorporation within the system of the achievement of sustainability.  
 
(3) From prescriptive to performance standards 
As knowledge, understanding and technology have become more sophisticated, 
there has been a movement from what might be described as prescriptive standards 
to performance standards. The intermediate step in this evolutionary process has 
been the acknowledgement of functional requirements. These concepts are by no 
means unambiguous. These different approaches have been described in reverse 
order of evolution in this way: 
“Performance standards control buildings by defining in human terms the 
attributes that the finished building must provide. Performance requirements are 
independent of the particular objects that make up a building or the schemes 
used to design and construct them. Prescriptive standards control buildings by 
specifying the objects and schemes used, thus implicitly assuring that the 
building will provide certain attributes.”8 
In other words, a prescriptive approach assumes that the purpose will be achieved 
while a performance approach focuses upon the purpose to be achieved. 
 
These approaches have been described somewhat differently but consistently by 
another commentator. The prescriptive standard – in this commentator’s terminology 
the specific requirement – “specifies in direct terms what is needed or what is to be 
done, using the language of the specification writer that is so familiar to the 
construction industry.”9 The functional requirement – the intermediate stage in the 
evolution of these concepts – “is a method that prescribes that materials or 
components should carry out their particular function in the building adequately.”10 
And further “it states the aim or purpose of the provision, without necessarily detailing 
exactly what has to be done.”11 Finally, “the performance standard is a regulation 
which defines the performance required (of a part, component, material, or fitting 
used in a building) in objective terms, and which makes the attainment of that 
performance the actual criterion of compliance.”12 And this commentator concludes 
that the performance standard: 
                                                 
8 JR Harris and RN Wright  Organisation of Building Standards: Systematic Techniques for Scope and 
Arrangement. (U.S. Department of Commerce National Bureau of Standards. Washington DC 1981), 
p12 
9 JH Garnham Wright Building Control by Legislation: the UK Experience. (John Wiley & Sons. 
Chichester 1993), p82. 
10 Ibid p90 
11 Ibid p90 
12 Ibid p99 
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“Is like the specific requirement in the way that it specifies what is required, but in 
terms of performance rather than material content. It is like the functional 
requirement in that it states the ends rather than the means, but it identifies the 
ends as degrees of performance that can be measured and, therefore, checked 
for compliance.”13 
 
(4) Summary 
If it is possible to simplify the concepts even more without losing the accuracy of their 
content, it may be possible to describe them in these words. A prescriptive standard 
states what to do without reference to a purpose. A functional requirement states the 
purpose to be achieved but leaves open how to achieve it. A performance standard 
states the purpose to be achieved and also states how it may be achieved. 
Prescriptive standards are relatively easy to enforce as they tend to be quantitative in 
character while functional requirements are more difficult to enforce because they 
tend to be qualitative in character. Performance standards disclose characteristics of 
both approaches. Each legal system uses its own terms and there is no consistency 
of terminology. 
 
Building standards in England 
(1) The legal framework for structuring building standards 
So much for the conceptual foundations underpinning building standards. How are 
these approaches incorporated within contemporary legal arrangements? An 
interesting example is the United Kingdom. While the arrangements in Scotland and 
in Northern Ireland are similar, the legal arrangements in England and Wales provide 
a useful example. The foundation of the system is the Building Act 1984 enacted by 
the Parliament of the United Kingdom in respect of England and Wales. The Act 
enables the enactment of delegated legislation in the form of regulations and these 
have effect as the Building Regulations 2000. It is therefore the Building Act 1984 
and the Building Regulations 2000 that constitute the formal structure for the creation 
and implementation of building standards in England.  
 
The most important structural elements of the system are these: 
 paragraphs (a), (b) and (c) of section 1 (1) of the Act state the purposes 
for which the regulations may be made; 
 section 1 (1) of the Act in addition states in general the subject matter of 
the regulations; 
 paragraph 7 of schedule 1 to the Act states in detail the subject matter of 
the regulations; 
 regulation 4 (1) of the regulations creates a duty that building work must 
be carried out so that it complies with the applicable requirements 
contained in schedule 1 to the regulations; 
 parts A to N of schedule 1 to the regulations set out the requirements with 
which the building work must comply; 
 paragraph 1 (a) of schedule 1 to the Act enables particular requirements 
of the regulations to be deemed to be complied with where prescribed 
methods of construction, prescribed types of materials or other prescribed 
means are used in or in connection with buildings; 
 paragraph 1 (b) of schedule 1 of the Act enables the regulations to be 
framed to any extent by reference to a document published by or on 
behalf of the Secretary of State or another person or a body or by 
reference to the approval or satisfaction of a prescribed person or body; 
                                                 
13 Ibid p99 
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 section 6 (1) of the Act enables the Secretary of State to approve and 
issue any document for the purpose of providing practical guidance with 
respect to the requirements of any provision of the regulations; 
 section 7 of the Act provides for the status of documents approved by the 
Secretary of State for the purpose of providing practical guidance with 
respect to the requirements of the regulations.  
In summary, the Act states the purpose of the regulations, the regulations state the 
requirements, and documents are approved for the purpose of providing practical 
guidance for compliance with the requirements. 
 
These statutory arrangements are supported by a number of other provisions. These 
include: 
 the power of the Secretary of State in section 8 of the Act to give a 
direction dispensing with or relaxing a requirement of the regulations; 
 the power conferred by section 2 of the Act for the building regulations to 
impose on owners and occupiers of buildings continuing requirements; 
 the power conferred by section 3 of the Act for the regulations or the 
Secretary of State to exempt particular buildings or particular classes of 
buildings; 
 the powers conferred by sections 11 and 12 of the Act for type relaxation 
of the regulations or type approval of building matters; 
 the duty imposed by regulation 16 (2) of the regulations upon the person 
carrying out the building work to calculate the energy rating of a new 
dwelling by means of an approved procedure. 
These elements of the system provide for the exercise of discretion in particular sets 
of circumstances and, in the context of the conservation of fuel and power the 
requirement for an energy rating in respect of certain buildings. 
 
(2) The sustainability content of the standards 
The requirements set out in schedule 1 to the regulations cover a range of matters 
including structure; fire safety; site preparation and resistance to moisture; toxic 
substances; ventilation; hygiene; drainage and waste disposal; heat producing 
appliances; protection from falling; collision and impact; access and facilities for 
disabled people; glazing; and conservation of fuel and power. Most of these 
requirements are structured as the performance of functions. For example: 
 there shall be adequate means of ventilation provided for people in the 
building;14 
 heat producing appliances shall have adequate provision for the 
discharge of the products of combustion to the outside air;15 
 windows, skylights and ventilators which can be opened by people in 
or about the building shall be so constructed or equipped that they 
may be opened, closed or adjusted safely.16 
The function to be performed is stated clearly and the standard linked to the 
performance of the function emerges from the use of the expressions “adequate” and 
“safely”. The requirements stated in schedule 1 to the regulations are replete with 
such terms. 
 
In the context of sustainability, the most important requirements are stated in Part L 
which deals with the conservation of fuel and power. The inclusion of the 
requirements in Part L is the exercise by the Secretary of State of the power to make 
                                                 
14 Building Regulations 2000. Statutory Instrument No.2531 of 2000. Schedule 1, J1. 
15 Ibid Schedule 1, J2 
16 Ibid Schedule 1, N3. 
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regulations for the purpose of furthering the conservation of fuel and power. This is 
achieved by creating requirements with respect to the design and construction of 
buildings and the provision of services, fittings and equipment in or in connection with 
buildings. These requirements are a response to the rapidly increasing amounts of 
greenhouse gases – particularly carbon dioxide – discharged into the atmosphere 
and contributing to global warming and climate change. It has been noted that 
buildings are “among the largest consumers of fuel and energy” and also “one of the 
largest contributors to the increase in atmospheric carbon dioxide”.17 It is not 
surprise, therefore, that two of the ways in which the requirements in Part L can be 
satisfied in relation to rating the energy performance of a building are by using 
carbon emissions as a criterion and by converting the onsite consumption of energy 
to an equivalent amount of primary energy.18 
 
The requirement for the conservation of fuel and power in Part L in schedule I to the 
regulations is divided into two elements. The first requirement relates to dwellings 
and the second requirement relates to buildings other than dwellings. In either case 
the fundamental requirement is the same. Namely that “reasonable provision shall be 
made for the conservation of fuel and power” in the building. The requirement than 
goes on to state how this is done. These include, in generic terms, limiting heat loss; 
providing energy efficient space heating, hot water, lighting and ventilation systems; 
and providing information about the energy efficient operation of these services. The 
form of the requirement is critical. Essentially the building must be designed and 
constructed so that it achieves the outcome of the conservation of fuel and power. 
While conservation is itself a relative rather than an absolute concept, the 
requirement is restricted to making “reasonable provision” to achieve this. The 
adjective “reasonable” appears several times in Part L. So do expressions of similar 
elasticity such as efficient and energy efficient. So the standard is what is reasonable 
in the circumstances for achieving the outcome of the purpose. 
 
(3) The existence of liability for non-compliance 
Section 6 of the Act, it will be recalled, enables documents to be approved for the 
purpose of providing practical guidance with respect to the requirements of the 
regulations. There is an extensive range of documents approved with respect to the 
requirements in Part L. These are, as one would expect, detailed and technical. For 
present purposes, however, the question is their status as a matter of law. This is 
governed by section 7. According to subsection (1) a failure to comply with an 
approved document does not of itself create civil or criminal liability. However in civil 
or criminal proceedings proof of compliance on the one hand and non-compliance on 
the other hand has certain legal consequences. Proof of compliance may be relied 
on as tending to negative liability while proof of non-compliance may be relied on as 
tending to establish liability. But neither is determinative of liability one way or the 
other. Ultimately the issue remains whether or not there has been compliance with 
the requirement in the schedule to the regulations – in the present set of 
circumstances compliance with Part L. For example, if it can be established that 
reasonable provision has been made for the conservation of fuel and power by doing 
what the relevant indicators prescribe, then there has been compliance with the 
requirement irrespective of compliance or not with an approved document. 
Significantly section 7 (1) speaks of a failure on the part of a person to comply with 
an approved document. There are no restrictions or limitations upon the persons to 
whom this provision applies.  
                                                 
17 JR Waters Energy Conservation in Buildings: a Guide to Part L of the Building Regulations. 
(Blackwell Publishing. Oxford 2003), p1. 
18 Ibid p2. 
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Just as significantly, there is nothing in the Act or the regulations to restrict liability in 
any other context to any particular persons or groups of persons. Section 35 of the 
Act makes it an offence for a person to contravene any provision in the regulations. 
Similarly this is open ended in its application. This is entirely consistent with the 
provisions in the Act and in the regulations about the creation of duties and liabilities. 
Regulation 4 (1) creates a duty of general application in relation to how building work 
is carried out. It provides that building work shall be carried out so that it complies 
with the applicable requirements contained in schedule 1 to the regulations. 
Significantly this is formulated without reference to any person. The obligation is 
linked to the carrying out of the building work and not to the person doing it. It is of 
general application and on the face of it any person may be liable for a failure to 
comply with it. Section 38 (1) of the Act is similarly formulated without reference to 
any person. It provides in paragraph (a) that a breach of a duty imposed by the 
regulations, so far as it causes damage, is actionable. Similarly the focus of the 
provision is a breach of a duty. There is no indication of the person or persons who 
may bring the action. The implications are thus considerable. Regulation 4 (1) 
imposes a duty. Breach of it is actionable under section 38(1) (a) of the Act. Since 
neither the Act nor the regulations specify who may or may not be subject to 
proceedings, it will be a matter for the courts in the normal course of events to 
determine who is liable for a breach of a duty imposed by the regulations.  
 
Building Standards in Australia 
(1) Australia’s federal structure 
A rather different approach has been adopted in Australia. Australia is federation. 
The Constitution of the Commonwealth empowers the Parliament of the 
Commonwealth - the federal institution – to enact legislation on matters identified in 
the Constitution while leaving the power to legislate on all other matters to the States. 
In accordance with this structure the power to enact laws about the design and 
construction of buildings lies with the States. There is accordingly building legislation 
in each of the States. However the Commonwealth has taken an interest in building 
standards. It does so through its involvement in the activities of the Australian 
Building Codes Board. The board has been established not by legislation but by 
agreement between the Commonwealth government and each of the State and 
Territory governments. The board comprises representatives of each of these 
governments together with a representative of local government and representatives 
of industry. The board has put together and continues to update the Building Code of 
Australia. The code is not a statutory instrument and it has no legal status in itself. 
However it has effect through incorporation in the legislation or in the regulations of 
the States and Territories. It is incorporated either in its own terms or subject to 
variations within each of the jurisdictions. Subject to such variations, the code 
comprises the building standards applicable in each of the jurisdictions within 
Australia. 
 
(2) The approach to building standards in Victoria 
The Building Act 1993 of Victoria is a representative example of the legislation 
in Australia and of the relationship between the legislation, the building 
regulations and the Building Code of Australia. The objects of the Act include not only 
the traditional function of enhancing the amenity of buildings and protecting the 
safety and health of people who use buildings but also the more innovative function 
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of constructing environmentally and energy efficient buildings.19 This statement of 
objects indicates the scope of the legislation and this is emphasised by the range of 
matters that may be included in the building regulations.20 The structure of the 
regulatory system created by the Act emerges from these provisions: 
 section 16 (1) prohibits the carrying out of building work without a building 
permit and not in accordance with  the Act, the building regulations and the 
permit; 
 section 24 prohibits with certain exceptions the issue of a building permit if the 
building work and the building permit do not comply with the Act and the 
building regulations; 
 section 7 (2)(b) enables the regulations to establish standards and 
requirements relating to any matter in part 1 of schedule 1 to the Act; 
 paragraph 1 (i) of part 1 of schedule 1 to the Act enables the establishment of 
standards and requirements for the design and siting of buildings including 
matters relating the energy efficiency of buildings; 
 paragraph 12 of part 1 of schedule 1 to the Act enables the establishment of 
standards and requirements for the environmental and energy efficiency of 
buildings. 
 
The way in which the standards established by the regulations may be structured is 
governed by section 7 (3) and (4). According to subsection (3) the standards may be 
expressed in terms of performance, types of material, methods of construction or in 
other terms. And according to subsection (4) the regulations may provide for 
buildings constructed with particular materials, designs or methods of construction to 
be deemed to satisfy the prescribed standards. Section 9 (1) specifically authorises 
the application, adoption or incorporation within the regulations of any matter 
contained in the Building Code of Australia or any other specified document. Any 
building product, construction method, design, component or system connected with 
building work and accredited in accordance with section 14 is accredited for the 
purposes of the Act and the regulations.  
 
The legislation in Victoria thus enables a wide variety of approaches to the formation 
of enforceable standards. These include performance standards, design and 
construction standards, deemed to satisfy requirements and, of course, incorporation 
of the Building Code of Australia. The legislation, however, goes further by 
recognising the relationship between the need to comply with building standards and 
the need to comply with other statutory requirements. According to section 24 (1)(c) a 
building permit must not be issued unless any relevant planning permit or other 
prescribed approval has been obtained. In accordance with subsection (1)(d) the 
building permit must be consistent with the planning permit or the other prescribed 
approval that has been obtained. This impliedly recognises that compliance with 
building standards is no more than one way of seeking to ensure a sustainable built 
environment.  
 
(3) The structure of the Building Code of Australia21 
Each part of the Building Code of Australia follows a precise structure. Namely: 
 objectives; 
 functional statements; 
                                                 
19 Building Act 1993 (Victoria), s 4 
20 Ibid s 7 and Pt 1 of Schedule 1 
21 Building Code of Australia.  For text see Building Regulation Australia. Volume 1: Annotated Code. 
Incorporating Volumes 1 and 2 of the Building Code of Australia. (Lexis Nexis Butterworths. 
Chatswood, New South Wales, 2006) 
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 performance requirements; 
 deemed – to – satisfy provisions as building solutions; 
 alternative solutions as building solutions; 
 assessment methods to assess alternative solutions.22 
Each of these expressions has a specific meaning attributed to it. An objective is a 
statement which is considered to reflect community expectations.23 A functional 
statement is a statement which describes how a building achieves the objective.24 A 
performance requirement is a requirement which states the level of performance 
which a building solution must meet.25 A building solution is a solution which 
complies with the performance requirements and is either an alternative solution, a 
solution which complies with the deemed-to-satisfy provisions or a combination of 
both.26 Deemed-to-satisfy provisions are provisions which are deemed to satisfy the 
performance requirements.27 An alternative solution is a building solution which 
complies with the performance requirements other than by reason of satisfying the 
deemed-to-satisfy provisions.28 An assessment method is a method used for 
determining that a building solution complies with the performance requirements.29 
 
If the code is validly incorporated within the building regulations of a State or 
Territory, the legal obligation is to comply with the performance requirements. There 
are, therefore, two ways to satisfy the performance requirements. One is to comply 
with the deemed-to-satisfy provisions and the other is for the alternative solution to 
be assessed in accordance with the code. There are in summary four assessment 
methods: 
 Documentary evidence; 
 Verification methods; 
 Expert judgements; 
 Comparison with deemed-to-satisfy provisions. 
The function of the objectives and the functional statements is limited to their use as 
an aid to interpretation. 
 
(4) The energy efficiency section of the code 
As an example let us consider Section J of the Code which deals with energy 
efficiency. The objective is stated widely. It is to reduce greenhouse gas emissions 
by efficiently using energy.30 The functional statement provides that a building, 
including its services, is to be capable of efficiently using energy.31 The performance 
requirement is extensive.32 It is particularly significant in the overall context of a 
sustainable built environment. It justifies more specific analysis. The performance 
requirement is, of course, supported by a range of deemed-to-satisfy provisions and 
a set of verification methods.33 The deemed-to-satisfy provisions cover these aspects 
of a building: 
 building fabric; 
 external glazing; 
                                                 
22 Ibid s A0.3 and figure A0.3 
23 Ibid s A1.1 “objective” 
24 Ibid s A1.1 “functional statement” 
25 Ibid s A1.1 “performance requirement” 
26 Ibid s A1.1 “building solution” 
27 Ibid s A1.1 “deemed-to-satisfy provisions” 
28 Ibid s A1.1 “alternative solution” 
29 Ibid s A1.1 “assessment method” 
30 Ibid s J01 
31 Ibid s JF1 
32 Ibid s JP1 
33 Ibid ss JV1 to JV3 
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 building sealing; 
 air movement; 
 air conditioning and ventilation systems; 
 artificial lighting and power; 
 hot water supply; 
 access for maintenance. 
 
The deemed-to-satisfy provisions dealing with each of these matters are designed to 
ensure compliance with the performance requirement. The performance requirement 
states as follows: 
“A building, including its services, must have, to the degree necessary, features 
that facilitate the efficient use of energy appropriate to –  
a) the function and use of the building and services; and 
b) the internal environment; and 
c) the geographic location of the building; and 
d) the effects of nearby permanent features such as topography, structures 
and buildings; and  
e) solar radiation being –  
i. utilised for heating; and 
ii. controlled to minimise energy for cooling; and 
f) the sealing of the building envelope against air leakage; and  
g) the utilisation of air movement to assist heating and cooling; and 
h) the energy source of the services.”34 
This is complemented by a second performance requirement. Namely: 
“A building, including its services, must have, to the degree necessary, features 
that facilitate the maintenance of systems and components appropriate to the 
function and use of the building.”35 
 
The significance of the performance requirement lies in its scope. It includes not only 
the building but also its services. The requirement is concerned as much with the 
external environment of the building as with the internal environment of the building 
and the sources of energy that fuel the services within the building. To some extent 
the references to the external environment – for example, the geographic location of 
the building and the effects on nearby permanent features – have clear implications 
for planning and land use control. The requirement for a planning permit or a 
development approval is a separate issue and is governed by other criteria some of 
which may overlap. Although in some jurisdictions in Australia there is an integrated 
system of process or procedures for obtaining planning, building and other approvals, 
the substantive criteria for responding to these applications are by no means the 
same and in some respects quite different. It is significant to note again that the 
legislation in Victoria specifically requires the refusal of a building permit if it is not 
consistent with the planning permit or another prescribed approval. In view of the 
novelty of this performance requirement, it remains to be seen in practice how the 
several regulatory regimes will have effect consistently and coherently together.  This 
is particularly so in relation to a performance requirement whose purpose is linked to 
efficient use of energy and the reduction of greenhouse gas emissions.  
 
The code goes on to state the deemed-to-satisfy provisions in relation to the seven 
elements of the performance requirement. These provisions are, as one would 
expect, detailed and complicated. A number incorporate references to other 
documents which themselves contain relevant standards. A typical yet relatively 
simple example are the requirements for insulation in the context of the building 
                                                 
34 Ibid s JP1 
35 Ibid s JP2 
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fabric. The deemed-to-satisfy provision deals with insulation, reflective insulation and 
bulk insulation. In relation to insulation generally, the provision states: 
“Where required, insulation must comply with AS/NZS 4859.1 and be installed 
so that it –  
 
i. abuts or overlaps adjoining insulation; and 
ii. forms a continuous barrier with ceilings, walls, bulkheads, floors or 
the like that inherently contribute to the thermal barrier; and 
iii. does not affect the safe or effective operation of a service or 
fitting.”36 
 
The duty to comply with the prescribed standard is clear enough. The practical issue 
is compliance in the circumstances of a particular building. While the same is true of 
the duty in relation to insulation, an element of discretionary judgment is included in 
this duty.  For example, paragraph (ii) uses the adverb “inherently” and paragraph (iii) 
uses the adjectives “safe” and “effective”. The adjective “effective” is particularly 
interesting. It presumedly means effective in the sense of achieving the purpose for 
which the insulation is required. The answer to this question is the performance 
requirement itself and this talks in general terms, as we have seen, about the efficient 
use of energy appropriate to the building, its function and use, and its location. While 
compliance with these deemed-to-satisfy provisions ensures compliance with the 
performance requirement, the deemed-to-satisfy provisions contain standards that 
are themselves flexible. 
 
(5) The system of building control in Victoria 
a. The four elements 
It has already been noted that the Building Code of Australia has legal effect only to 
the extent that it is incorporated within the building regulations of a State or Territory 
either in its entirety or varied in accordance with the laws of the State or Territory. 
Section 9 (1) of the Building Act 1993 of Victoria enables the incorporation of the 
code within the laws of Victoria. The arrangements for administering the code to the 
extent it is incorporated within the laws of Victoria are governed by the Building Act 
1993 itself. These arrangements essentially fall into four parts. The first is the system 
for approving the design and construction of the building in the form of a building 
permit and ultimately an occupancy permit. Then there are the procedures for 
inspection of the building work during the stage of construction. To this is linked a 
limited system of certificates. The third function is enforcement and the fourth 
function is the creation of liability for failure to comply. Let us deal with each of these 
in turn. 
 
b. The building permit application 
An application for a building permit is made in the first instance to a building 
surveyor.37 Building surveyors are either municipal building surveyors or private 
building surveyors.38 A municipal building surveyor is appointed, employed or 
nominated by a local government. A private building surveyor is, with limited 
exceptions, a building surveyor who is not a municipal building surveyor. Building 
surveyors are registered in accordance with the legislation.39 An application for a 
                                                 
36 Ibid s J1.2 (a) 
37 Building Act 1993 (Victoria), s 17 
38 Ibid, s 3 “municipal building surveyor” and  “private building surveyor”. 
39 Ibid s 176 (1) 
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building permit is determined in the first instance by the relevant building surveyor.40 
There is provision for an appeal to the Building Appeals Board. Section 138 (1)(a) 
provides for an appeal to the board against the refusal or deemed refusal of a permit. 
More specifically, section 144 enables an appeal to the board if the building 
regulations enable a matter to be decided by a person or body other than the building 
surveyor – presumably a person or institution referred to in a document such as the 
Building Code of Australia – and such a decision has been made. Finally, in this 
respect, under section 160A an application may be made to the board for a 
determination that a particular design of a building or an element of a building 
complies with the Act, the building regulations or any document incorporated in the 
regulations. Those who are entitled to make such an application include the owner of 
the building or the land, the relevant building surveyor and the Building Commission. 
The commission, which is subject to the direction and control of the Minister,41 has all 
the functions of a municipal building surveyor and these include the range of powers 
relevant to the stages of inspection, certification and enforcement of the building 
regulations.42 
 
c. Inspection and certification 
The next stages are inspection and certification. The building work must be inspected 
once each mandatory notification stage has been completed.43 Notification must be 
given to the relevant building surveyor at this point. There are in addition powers of 
inspection available at any stage in the construction process.44 Once the final 
inspection has been completed, a certificate of final inspection must be issued by the 
relevant building surveyor if an occupancy permit is not required.45 Otherwise an 
occupancy permit must be obtained.46 But neither a certificate of final inspection nor 
the grant of an occupancy permit is evidence that the building or a part of a building 
complies with the legislation or the building regulations.47 However it is open to a 
building surveyor to rely on a certificate by a registered building practitioner that the 
building work complies with a provision of the legislation or of the building 
regulations.48 
 
d. Enforcement 
The responsibility for enforcement of the system lies in the first instance with either a 
municipal building surveyor or a private building surveyor. The power to make an 
emergency order is available only to a municipal building surveyor.49 Otherwise, 
subject to certain restrictions, powers of enforcement are available to either building 
surveyor. There are three such powers. The first is the power to cause a building 
notice to be served on an owner of the building or the land.50 The conditions to be 
satisfied before the power can be exercised include: 
 that the building work has been carried out without a building permit; 
 that the building work has been carried out in contravention of a building 
permit; 
                                                 
40 Ibid s 19 (1) 
41 Ibid s 195 (1) 
42 Ibid s 199 
43 Ibid s 34 
44 Ibid s 35 
45 Ibid s 38 (1) 
46 Ibid s 39 (1) 
47 Ibid ss 38 (2) and 46 (2) 
48 Ibid s 238 (1) 
49 Ibid s 102 (1) 
50 Ibid s 106 
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 that the building work has been carried out in contravention of the Act or of 
the building regulations; 
 that the use of the building contravenes the Act or the building regulations.51  
Second, after considering any representations made by the owner, a building order 
may be made and the building order may among others require the owner to carry 
out building work required by the regulations.52 The final sanction is a building order 
that requires the owner or another person to stop building work.53 One of the 
conditions to be satisfied for the exercise of this power is if the building work 
contravenes the Act or the building regulations.54 
 
Although responsibility for enforcement lies in the first instance with a building 
surveyor, the Minister has a range of powers in relation to enforcement. Under 
section 222 (b) of the Act the Minister may give a direction requiring the building 
surveyor to carry out a function. If the function is not carried out to the satisfaction of 
the Minister, the Minister and any persons authorised by the Minister may exercise all 
of the powers of the municipal building surveyor in carrying out the function.55 In this 
respect the Minister may be assisted by the Building Commission who may appoint 
performance auditors for this purpose.56 The functions of a performance auditor 
include to examine work carried out by registered building practitioners so as to 
ensure that the Act and the building regulations have been complied with.57 It is 
clearly not the function of a performance auditor to enforce the legislation or the 
regulations. However a performance auditor is responsible to the commission. The 
commission, as we have noted, may refer to the Building Appeals Board a dispute 
and this includes a dispute whether any provision of the building regulations has 
been complied with.58 Thus compliance with the building regulations is ultimately the 
responsibility of the Building Appeals Board. 
 
e. Liability 
While the Act directly creates criminal liability for a failure to carry out building work in 
accordance with the Act, the building regulations and the building permit,59 the 
existence of civil liability for non-compliance with the building regulations is implied 
rather than created. The inference arises because the Act: 
 confers immunity from liability in certain circumstances; 
 limits liability in certain ways; 
 requires insurance in certain circumstances. 
Neither the Building Commissioner nor a member of a public authority or a person 
working for a public authority is personally liable for anything necessarily or 
reasonably done or omitted to be done in good faith in the context of the building 
regulations.60 Any liability that might otherwise arise is attributed to the Building 
Commissioner or the public authority.61 This immunity does not extend to the council 
of a local government or those acting on behalf of a local government. This includes 
municipal building surveyors. However neither a municipal building surveyor nor a 
private building surveyor is liable for anything done or omitted to be done in good 
                                                 
51 Ibid s 106 (a) and (b) 
52 Ibid s 111 
53 Ibid s112 (1) 
54 Ibid s 112 (2) 
55 Ibid s 224 (1) 
56 Ibid s 227A (1) 
57 Ibid s 227B (1) (b) 
58 Ibid s 157 
59 Ibid s 16 
60 Ibid s 127 (1) 
61 Ibid s 127 (2) and (3) 
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faith in reliance on a certificate given by a registered building practitioner under 
section 238.  
 
An action for damages for loss or damage arising out of or concerning defective 
building work must be brought within 10 years after the date of issue of the 
occupancy permit or the date of issue of the certificate of final inspection of the 
building work.62 In addition a right to recover damages for death or personal injury 
arising out of or concerning defective building work is specifically preserved by the 
Act.63 For these purposes building work includes the functions of design, inspection 
and issuing of a permit.64 The Act is silent about the person or the range of persons 
who may be liable in any of these ways. It remains thus a matter for the common law 
to determine who owes a duty and the circumstances in which a breach of a duty 
creates liability. While the Act itself does not state who must be covered by 
insurance, it is expected that the requirement to be covered by insurance will extend 
to relevant categories or classes of building practitioners.65 
 
The importance of compliance 
(1) Introduction 
If a society wishes to enjoy safe, healthy, comfortable and energy efficient buildings, 
then it is likely that the legal system will play a part in achieving this. Since its 
achievement involves restricting to some extent the personal preferences and 
options of individuals and private institutions, then these restrictions almost inevitably 
involve the existence of legal duties and legal liabilities. If society, in addition, wishes 
to live by the rule of law, then there must be effective means for ensuring compliance 
with these duties and enforcing these liabilities. This has, indeed, always been so. 
For instance, the Code of Laws enacted by Hammurabi nearly 4,000 years ago 
placed the responsibility in strictly legal terms upon the builder of a house. For 
example, if the building fell down and killed its owner, then the builder was to be put 
to death. If, however, the building was merely in some respects defective, it was the 
legal responsibility of the builder to put right the defects at the builder’s own expense. 
The foregoing paragraphs indicate that, while some things have changed, the law 
remains concerned to ensure as far as possible that the responsibility is distributed 
as fairly, as equitably and as effectively as possible.  
 
(2) The complexity of enforcement 
The capacity of building standards to be enforced through the judicial system 
depends upon a number of factors: 
 the way in which they are created and structured; 
 the extent to which the standards are linked to a duty to comply with them: 
 the range of persons or institutions upon whom this duty is imposed; 
 the liability or the immunity from liability of each of these persons and 
institutions for a failure to comply with the duty.  
The foregoing paragraphs have considered these issues from a theoretical 
perspective and in the context of two specific jurisdictions. The way in which a State 
responds to these issues is a matter of significant public policy for the State 
constrained by any restrictions at the international or regional levels.  
 
                                                 
62 Ibid ss 129 “building action” and 134 
63 Ibid s 130 
64 Ibid s 129 “building work” 
65 Ibid ss 135 and 136 
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Significantly in this context a right to development and a right to an environment of a 
particular quality are beginning to emerge as human rights. These rights exist in 
juxtaposition to each other but in potential conflict with the clearly stated public 
interest in ensuring a sustainable built environment. But ensuring a sustainable built 
environment is itself a complex matter and the examples suggest that building 
standards directed at the achievement of this outcome are created neither directly by 
the law nor on an ad hoc basis in consequence of an administrative decision. The 
need for a degree of flexibility in predicting in particular circumstances a specified 
outcome has lead to the use of a range of approaches in the formulation of building 
standards. Hence the evolution in a number of jurisdictions of performance 
requirements able to be complied with in their own terms or through the application of 
standards and criteria in other documents of various kinds that are not in themselves 
directly binding as a matter of law. In other words, a combination of objectivity in 
stating the requirement and of discretion in a limited and controlled fashion in how 
the requirement is fulfilled. 
 
Then there is the critical question of the person or institution upon whom the duty to 
comply or the duty to ensure compliance is imposed. The distinction between the two 
is important. The duty to comply may be imposed upon the owner of the land or the 
building, the builder in the sense of a developer, the builder in the sense of a 
contractor, the architect or the designer, or some other person or institution in the 
private sector. While a duty to ensure compliance may be usefully imposed upon this 
same range of persons or institutions, a duty to ensure compliance is more likely to 
be imposed upon the institution with administrative responsibility for managing the 
overall system of building control. In other words the public sector agency or the 
persons or institutions acting on behalf of a public agency with responsibility for 
granting building permits, inspecting construction work, certifying construction work 
or monitoring construction work. These public functions may be performed not only 
by public agencies but also in more recent years by private agencies acting in the 
public interest in accordance with their public responsibilities. These are controversial 
issues and it is essentially a matter for each State to determine what approach best 
suits its own sets of political, cultural and legal arrangements.  
 
While the duty may be clear enough and the person or institutions upon whom the 
duty is imposed equally clear, there remains final issue of liability or immunity from 
liability. In the first instance liability is determined by the rules of the civil law or of the 
common law depending upon the nature of the jurisdiction. These rules are however 
in many instances modified to a greater or lesser extent by legislation. The existence 
of liability in the common law jurisdictions of England and Australia, for example, is a 
subtle blend of the principles of the common law and their modification by legislation. 
Arrangements in civil law jurisdictions can be as varied. Article 1386 of the French 
Civil Code, for example, provides that the owner of a building is liable for the damage 
caused by its collapse when it happens as a result of default of maintenance or 
through a defect in its construction.66 In China, building control is very much a matter 
of administrative responsibility. It has been suggested that the existence of civil 
liability needs to be addressed. Thus: 
“The National Supreme Court is of the opinion that if the personnel of a State 
authority abuses its power in the performance of its administrative duties and 
causes damages to the interests of a natural or legal person, the authority should 
undertake the relevant civil liability for the loss sustained by the person. Perhaps 
the GPCL [the General Principles of Civil Law] may need to amend the concept 
                                                 
66 For text see J.H.Crabb (trans). The French Civil Code. (Rothman & Kluwer. Littleton & Deventer, 
1995), p253. 
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of civil liability soon to take into account the implications arising from the recent 
development of Chinese law.”67 
The existence of liability and where it lies in an individual set of circumstances are 
complicated issues and the answer lies in the subtle relationship between the 
principles of the common law and the civil law on the one hand and the detailed 
structure of the legislation relating to building control on the other.  
 
(3) Conclusion 
The enforceability of building standards depends upon all of these factors. If building 
standards exist and if they are capable of enforcement, then individual members of 
the community, are entitled to expect that other members of the community, both in 
the public and private sectors, will comply with their duties. Not only that: the 
expectation is that a failure to comply will attract liability of one kind or another. The 
recognition of human rights has proved to be a significant element in this scenario. It 
is an emerging human right that a State will not only comply with the law but also 
enforce the law. In a recent case that went before the European Court of Human 
Rights, it was alleged that article 6 of the European Convention on Human Rights 
and Fundamental Freedoms 1950 had been violated.68 It provides that everyone is 
entitled to a hearing by a court in the determination of civil rights and obligations. The 
way in which a building had been constructed failed to comply with a number of 
requirements. The building permit was cancelled by the relevant court. Ultimately 
there was a judicial order requiring the demolition of the building. There was no 
compliance. In the event: 
“The right to a court would be illusory if a Contracting State’s domestic legal 
system allowed a final, binding judicial decision to remain inoperative to the 
detriment of one party. Execution of a judgment given by any court must 
therefore be regarded as an integral part of the “trial” for the purposes of article 
6.”69 
 
This applies as much to administrative proceedings as to civil proceedings. And the 
court made this final observation in this context: 
“The administrative authorities form one element of a State subject to the rule of 
law and their interests accordingly coincide with the need for the proper 
administration of justice. Where administrative authorities refuse or fail to comply 
or even delay doing so, the guarantees under article 6 enjoyed by a litigant during 
the judicial phase of the proceedings are rendered devoid of purpose”.70 
Thus, generally and more specifically in relation to the enforcement of building 
standards, it is the responsibility of everyone involved both in the private sector and 
public sector not only to comply with the standards but also to ensure compliance 
with the standards. 
 
 
 
 
 
 
 
 
                                                 
67 J.S. Mo “The general principles of civil law” in G.Wang & J.Mo (eds) Chinese Law (Kluwer. 
London, 1999), pp 164 and 165. 
68 Antonetto v Italy  (2003) 36 European Human Rights Reports 10 (p 120) 
69 Ibid paragraph 27 (p126) 
70 Ibid paragraph 28 (p126) 
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APPENDIX 
 
Agenda 21 – Chapter 7 
Paragraphs 7.67 to 7.69 
 
Promoting sustainable construction industry activities 
 
Basis for action 
7.67 The activities of the construction sector are vital to the achievement of the 
national socio-economic development goals of providing shelter, 
infrastructure and employment. However, they can be a major source of 
environmental damage through depletion of the natural resource base, 
degradation of fragile eco-zones, chemical pollution and the use of building 
materials harmful to human health. 
 
Objectives 
7.68 The objectives are, first, to adopt policies and technologies and to exchange 
information on them in order to enable the construction sector to meet human 
settlement development goals, while avoiding harmful side-effects on human 
health and on the biosphere, and, second, to enhance the employment-
generation capacity of the construction sector. Governments should work in 
close collaboration with the private sector in achieving these objectives. 
 
Activities 
7.69 All countries should, as appropriate and in accordance with national plans, 
objectives and priorities: 
a) Establish and strengthen indigenous building materials industry, 
based, as much as possible, on inputs of locally available natural 
resources; 
b) Formulate programmes to enhance the utilisation of local materials by 
the construction sector by expanding technical support and incentive 
schemes for increasing the capabilities and economic viability of 
small-scale and informal operatives which make use of these 
materials and traditional construction techniques; 
c) Adopt standards and other regulatory measures which promote the 
increased use of energy-efficient designs and technologies and 
sustainable utilisation of natural resources in an economically and 
environmentally appropriate way; 
d) Formulate appropriate land-use policies and introduce planning 
regulations specially aimed at the protection of eco-sensitive zones 
against physical disruption by construction and construction-related 
activities; 
e) Promote the use of labour-intensive construction and maintenance 
technologies which generate employment in the construction sector 
for the underemployed labour force found in most large cities, while at 
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the same time promoting the development of skills in the construction 
sector; 
f) Develop policies and practices to reach the informal sector and self-
help housing builders by adopting measures to increase the 
affordability of building materials on the part of the urban and rural 
poor, through, inter alia, credit schemes and bulk procurement of 
building materials for sale to small-scale builders and communities. 
